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NO. 45512
KOOTENAI COUNTY NO. CR 2016-21508

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, thirty-six-year-old Charles M. Simpson pleaded guilty to
felony lewd conduct with a minor under sixteen. The district court imposed a unified sentence of
sixteen years, with eight years fixed. On appeal, Mr. Simpson asserts the district court abused its
discretion when it imposed his sentence.

Statement of the Facts & Course of Proceedings
K.A.S. told her school counselors, and later Kootenai County Sheriffs Office deputies,
that her father, Mr. Simpson, had been forcing her to have sex with him for about a year, starting

when she was fifteen years old.

(See Presentence Report (hereinafter, PSI}, pp.12-13.) 1

Mr. Simpson admitted to having sex with K.A.S .• but subsequently denied forcing her. (See PSI.
pp.13, 38-39.)
The State charged Mr. Simpson by Superseding Indictment with one count of felony lewd
conduct with a minor under sixteen, LC. § 18-1508, and one count of felony incest, I.C. § 186602. (R., pp.38-39.) Mr. Simpson initially entered not guilty pleas. (R .• p.50.) Pursuant to a
plea agreement, Mr. Simpson subsequently agreed to plead guilty to the lewd conduct count, and
the State agreed to dismiss the incest count. (R., pp.52-57; Tr. May 25, 2017, p.7, L.20 - p.8,
L.3.) The district court accepted Mr. Simpson's guilty plea. (Tr. May 25, 2017, p.13, Ls.12-18.)
At the sentencing hearing, Mr. Simpson recommended the district court consider placing
him on probation. (See Tr. Sept. 7. 2017, p.53, L.8 - p.54, L.17.) The State recommended the
district court impose a unified sentence of life imprisonment, with twenty years fixed.
(Tr. Sept. 7. 2017, p.48, Ls.16-19.) The district court imposed a unified sentence of sixteen
years. with eight years fixed. (R., pp. 76-78.)
Mr. Simpson filed a Notice of Appeal timely from the district court's Judgment. 2
{R., pp.80-81.}

1 All

citations to the PSI refer to the 116-page PDF electronic version of the Presentence Report
and its attachments.
2 Mr. Simpson also filed an Idaho Criminal Rule 35 motion for reconsideration of sentence.
(R., p.79.) The district court denied the motion. (Order Denying Defendant's Rule 35 Motion,
May 4, 2018.) In light of the applicable standards, Mr. Simpson does not challenge the denial of
his Idaho Criminal Rule 35 motion on appeal.
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ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of sixteen years,
with eight years fixed, upon Mr. Simpson following his plea of guilty to lewd conduct with a
minor under sixteen?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Sixteen
Years, With Eight Years Fixed, Upon Mr. Simpson Following His Plea Of Guilty To Lewd
Conduct With A Minor Under Sixteen
Mr. Simpson asserts that the district court abused its discretion when it imposed his
sentence, because the sentence is excessive considering any view of the facts. The district court
should have instead followed Mr. Simpson's recommendation by placing him on a period
of probation.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving "due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest." State v. Strand, 137 Idaho 457,460 (2002).
The Idaho Supreme Court has held that, "[wJhere a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence." State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Simpson does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Simpson must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, "[w]hen reviewing the length of a
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sentence ... consider[s] the defendant's entire sentence." State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will "presume that the fixed portion of the sentence will be the
defendant's probable term of confinement." Id.
Mr. Simpson submits that, because the district court did not give adequate consideration
to mitigating factors, his sentence is excessive considering any view of the facts. Specifically,
the district court did not adequately consider Mr. Simpson's remorse and acceptance of
responsibility. In the presentence investigation questionnaire, Mr. Simpson wrote he felt "very
bad" about committing the crime, because "I let myself do something like that. I am sorry for
what I have done. I will never do it again." (PSI, p.13.) He thought K.A.S. probably did not
know what she was getting herself into when the sexual relationship started, and that made him
"sad and depressed." (See PSI, p.14.) Additionally, Mr. Simpson's psychological evaluation
stated he was "remorseful for having sexually abused his daughter." (PSI, p.76.)
At the sentencing hearing, Mr. Simpson told the district court, "I know I did wrong. It
never should have happened, and if I could go back in time, I wouldn't do it. I wish my daughter
could - I wish I could ask my daughter to forgive me.

I can't.

I don't expect her to."

(Tr. Sept. 7, 2017, p.64, Ls.12-16.) He also stated, "I'm sorry about what I've put my parents
through, and my daughter, and everybody, and I hope they can forgive me, but I don't expect
them to." (Tr. Sept. 7, 2017, p.64, Ls.16-18.)
The district court also did not adequately consider Mr. Simpson's mental condition. A
district court must consider evidence of a defendant's mental condition offered at the time of
sentencing. See I.C. § 19-2523(1). Mr. Simpson's psychosexual evaluation stated he "has been
diagnosed as having borderline IQ. He currently states that he is feeling depressed." (PSI, p.75.)
The evaluation also stated, "[b]ecause of Mr. Simpson's limited intellectual functioning, the
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[psychological] test usually used in psychosexual evaluations could not be utilized because it
requires a minimum IQ of at least 80." (PSI, pp.76-77.) The evaluation noted Mr. Simpson's
"life functioning skills seemed sufficient to engage treatment, supporting amenability. However,
because the aforementioned deficits in life functioning skills, it would be advised treatment took
place in a structured environment.

If progress was demonstrated, care could potentially be

transferred to a community based center." (PSI, p.82 (emphasis omitted).)
Additionally, the district court did not adequately consider the fact that the instant offense
is Mr. Simpson's first felony. The Idaho Supreme Court has "recognized that the first offender
should be accorded more lenient treatment than the habitual criminal." E.g., State v. Shideler,
103 Idaho 593, 595 (1982) (quoting State v. Owen, 73 Idaho 394, 402 (1953)) (internal quotation
marks omitted). While Mr. Simpson had a prior misdemeanor conviction for domestic violence
(see

PSI, p.14 ), the instant offense is his first felony conviction (see PSI, pp.14-15).
Based on the above mitigating factors, Mr. Simpson asserts his sentence is excessive

considering any view of the facts. Thus, the district court abused its discretion when it imposed
his unified sentence. The district court should have instead placed Mr. Simpson on probation.

CONCLUSION
For the above reasons, Mr. Simpson respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 121h day of June, 2018.
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BEN P. MCGREEVY
~
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of June, 2018, I served a true and correct copy
of the foregoing APPELLANT'S BRIEF, electronically as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
Delivered via e-mail to: ecf@ag.idaho.gov
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